
 

 

DIRECTORS: DUTIES, RESPONSIBILITIES & LIABILITIES IN TERMS OF 

THE COMPANY’S ACT 2008 

 

The Act introduces a partial codification of directors’ duties, which includes both a fiduciary 

duty, and a duty of reasonable care, which operate in addition to existing common law duties  

 

Section 76 of the Act, in particular, requires a director when acting as a director, to act:  

in good faith and for a proper purpose  

in the best interests of the company  

with the degree of care, skill and diligence that may reasonably be expected of a person  

carrying out the same functions in relation to the company as those carried out by 

the director  

having the general knowledge, same skill and experience of that director – a 

reasonable man/women test. 

 

Directors are required to disclose any “personal financial interests”. They may not use their 

position as director or information gained as a director to make a secret profit or gain 

advantage for themselves or someone else or to cause harm or detriment to the company. 

 

Legal responsibilities of directors 

All directors, prescribed company officers and board committee members have the 

following responsibilities and obligations to the company: 

· A director will be held liable for: the breaching of fiduciary duty or civil legal 

obligations, acting without authority, supplying false or misleading information 

about the company, or making of an untrue statement in a prospectus; 

· A director must disclose any personal financial interests in any matter which 

involves the company; 

· A director may not use their position, or any privileged information gained therefrom, 

to make a secret profit or to gain an advantage for themselves or any related 

person, or to cause harm or detriment to the company; 

· Directors, or people directly related to them, must also disclose any financial 

interests acquired, as a result of an agreement or matter being approved by the 

company; 

· A sole director, who discloses a personal financial interest in a company agreement, 

may acquire approval to enter into that agreement by passing an ordinary resolution 

of the shareholders. 

 

 

 

 



 

 

 
Extracts of sections of the Company Act 2008 
 
Board, directors and prescribed officers 
66. (1) The business and affairs of a company must be managed by or under the 
direction of its board, which has the authority to exercise all of the powers and perform 
any of the functions of the company, except to the extent that this Act or the company’s 
Memorandum of Incorporation provides otherwise. 
 
Board meetings 
73. (6) A company must keep minutes of the meetings of the board, and any of its 
committees, and include in the minutes— 
(a) any declaration given by notice or made by a director as required by section 
75; and 
(b) every resolution adopted by the board. 
(7) Resolutions adopted by the board— 
(a) must be dated and sequentially numbered; and 
(b) are effective as of the date of the resolution, unless the resolution states 
otherwise. 
(8) Any minutes of a meeting, or a resolution, signed by the chair of the meeting, or 
by the chair of the next meeting of the board, is evidence of the proceedings of that 
meeting, or adoption of that resolution, as the case may be. 
 
Standards of directors conduct 
76. (1) In this section, ‘‘director’’ includes an alternate director, and— 
(a) a prescribed officer; or 
(b) a person who is a member of a committee of a board of a company, or of the 
audit committee of a company, 
irrespective of whether or not the person is also a member of the company’s board. 
(2) A director of a company must— 
(a) not use the position of director, or any information obtained while acting in the 
capacity of a director— 
(i) to gain an advantage for the director, or for another person other than the 
company or a wholly-owned subsidiary of the company; or 
(ii) to knowingly cause harm to the company or a subsidiary of the company; 
and 
(b) communicate to the board at the earliest practicable opportunity any 
information that comes to the director’s attention, unless the director— 
(i) reasonably believes that the information is— 
(aa) immaterial to the company; or 
(bb) generally available to the public, or known to the other directors; or 
(ii) is bound not to disclose that information by a legal or ethical obligation 
of confidentiality. 
(3) Subject to subsections (4) and (5), a director of a company, when acting in that 
capacity, must exercise the powers and perform the functions of director— 
(a) in good faith and for a proper purpose; 
(b) in the best interests of the company; and 
(c) with the degree of care, skill and diligence that may reasonably be expected of 
a person— 
(i) carrying out the same functions in relation to the company as those 
carried out by that director; and 
(ii) having the general knowledge, skill and experience of that director. 
(4) In respect of any particular matter arising in the exercise of the powers or the 
performance of the functions of director, a particular director of a company— 
(a) will have satisfied the obligations of subsection (3)(b) and (c) if— 
(i) the director has taken reasonably diligent steps to become informed 
about the matter; 
(ii) either— 
(aa) the director had no material personal financial interest in the subject 
matter of the decision, and had no reasonable basis to know that any 
related person had a personal financial interest in the matter; or 
(bb) the director complied with the requirements of section 75 with 
respect to any interest contemplated in subparagraph (aa); and 
(iii) the director made a decision, or supported the decision of a committee or 



 

 

the board, with regard to that matter, and the director had a rational basis 
for believing, and did believe, that the decision was in the best interests 
of the company; and 
(b) is entitled to rely on— 
(i) the performance by any of the persons— 
(aa) referred to in subsection (5); or 
(bb) to whom the board may reasonably have delegated, formally or 
informally by course of conduct, the authority or duty to perform 
one or more of the board’s functions that are delegable under 
applicable law; and 
(ii) any information, opinions, recommendations, reports or statements, 
including financial statements and other financial data, prepared or 
presented by any of the persons specified in subsection (5). 
(5) To the extent contemplated in subsection (4)(b), a director is entitled to rely on— 
(a) one or more employees of the company whom the director reasonably 
believes to be reliable and competent in the functions performed or the 
information, opinions, reports or statements provided; 
(b) legal counsel, accountants, or other professional persons retained by the 
company, the board or a committee as to matters involving skills or expertise 
that the director reasonably believes are matters— 
(i) within the particular person’s professional or expert competence; or 
(ii) as to which the particular person merits confidence; or 
(c) a committee of the board of which the director is not a member, unless the 
director has reason to believe that the actions of the committee do not merit 
confidence. 
 
Liability of directors and prescribed officers 
77. (1) In this section, ‘‘director’’ includes an alternate director, and— 
(a) a prescribed officer; or 
(b) a person who is a member of a committee of a board of a company, or of the 
audit committee of a company, 
irrespective of whether or not the person is also a member of the company’s board. 
(2) A director of a company may be held liable— 
(a) in accordance with the principles of the common law relating to breach of a 
fiduciary duty, for any loss, damages or costs sustained by the company as a 
consequence of any breach by the director of a duty contemplated in section 
75, 76(2) or 76(3)(a) or (b); or 
(b) in accordance with the principles of the common law relating to delict for any 
loss, damages or costs sustained by the company as a consequence of any 
breach by the director of— 
(i) a duty contemplated in section 76(3)(c); 
(ii) any provision of this Act not otherwise mentioned in this section; or 
(iii) any provision of the company’s Memorandum of Incorporation. 
(3) A director of a company is liable for any loss, damages or costs sustained by the 
company as a direct or indirect consequence of the director having— 
(a) acted in the name of the company, signed anything on behalf of the company, 
or purported to bind the company or authorise the taking of any action by or 
on behalf of the company, despite knowing that the director lacked the 
authority to do so; 
(b) acquiesced in the carrying on of the company’s business despite knowing that 
it was being conducted in a manner prohibited by section 22(1); 
(c) been a party to an act or omission by the company despite knowing that the act 
or omission was calculated to defraud a creditor, employee or shareholder of 
the company, or had another fraudulent purpose; 

 


